William A. Ross, shift foreman, testified that he has known Mr. Bjes
for six years and that Mr, Bjes worked for him from time to time as a
general laborer during weekend "dead work". He confirmed that he went
to four east section on July 28, 1981, spoke with section foreman Wayne Ross, ai
observed Mr. Bjes operate the shuttle car.  He observed nothing unusual while
observing him load three shuttle cars and watching him unload the cars
at the dumping point.  He then flagged him down and inquired about the
"problems" he was having with the car and Mr. Bjes explained that he
couldn't run the car in second gear. When Mr. Bjes began to show him
by moving his feet, Mr. Ross was called to the phone and left the area
(Tr. 160).  He next returned to the section on July 30, in the company
of Inspector Burke and safety committeeman Borella.  He heard Mr. Burke
comment that he observed no imminent danger and that he (Burke) saw no
reason why Mr. Bjes or anyone else could not operate the car safely.  He
has observed other men bigger than Mr. Bjes operate the number nine car
with no problems, and he never heard Mr. Bjes volunteer to operate the
number ten car (Tr, 161).

On cross-examination, Mr, Ross explained that "running the car in
second gear" means that the car is operated in a faster mode. Mr. Ross
stated further than when Mr. Bjes told him he was not going to run the
car in second gear, he said nothing to him and had no time to evaluate
the situation.  However, he did recall Mr. Bjes explain that he could
not reach the machine brake pedals while driving the machine faster
(Tr. 166-167).

Thomas Hofrichter testified that in July 1981, he was the mine
foreman and acting superintendent at the mine in question, and that he
is still serving as acting superintendent.  He confirmed that he suspended
Mr. Bjes in July 1981, with intent to discharge him, and he identified
letters given to Mr. Bjes concerning the suspension and discharge (Exhs.
R-4, R-5).  He also confirmed that Mr. Bjes was discharged for Insubordination
for refusing to operate the number nine shuttle car in the four east
section.  Mr. Hofrichter also identified a copy of the "employee conduct
rules" which are posted at the mine (Exh. R-6), and indicated that rule
No. 4 covers insubordination for refusal to perform work assigned or to
comply with a supervisor's direction (Tr. 168-170).

Mr. Hofrichter confirmed that Mr. Bjes filed a grievance concerning
his suspension and that it went to arbitration.  He indicated that Mr. Bjes
received a thirty-day suspension rather than being discharged, and that
the arbitrator issued this penalty because it was a first time offense, no
previous bad work record by Mr. Bjes, and the arbitrator's "confusion"
as to whether the case before him was. a safety grievance or an arbitration
case (Tr. 171).

Mr. Hofrichter testified that he first learned of any potential
problem with the shuttle car in question on Wednesday, July 29, 1981,
when Mr. Wayne Ross advised him that Mr. Bjes was having a problem with
the car.  Mr, Bjes came to see him in the company of safety committeemanhat he was   "walking   fine".
